Editor's note: Reconsideration denied by Oder dated Dec. 8, 1998

DAV D M ERS
| BLA 95-105 Deci ded March 31, 1998

Appeal froma decision issued by the Acting Sate Drector, Mntana
Sate Gfice, Bureau of Land Managenent, di smissing a protest of dependent
resurvey Goup No. 820, M.

Affirned.
1. Surveys of Public Lands: Dependent Resurveys

The purpose of a dependent resurvey is to retrace and
reestablish the lines of the original survey in their
true and original positions using the best avail abl e
evi dence of the positions of the original corners. A
party challenging the filing of a plat for a dependent
resurvey has the burden of establishing by a

preponder ance of the evidence that the resurvey is not
an accurate retracenent and reestabl i shnent of the
lines of the original survey. If a party who objects
to BLMs reestabl i shnrent of a | ost corner based on the
original calls and distances froma river does not show
error in BLMs utilization of the record calls to the
neander corners of a river bank, BLMs deci sion
dismssing the protest of the dependent resurvey wl |
be affirned.

APPEARANCES  David Mers, Livingston, Mntana, pro se; Larry Hamlton,
Sate Drector, Mntana Sate Gfice, Bureau of Land Managenent, U S
Departnent of the Interior, Bllings, Mntana, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDGE MULLEN
David M ers has appeal ed the Getober 7, 1994, Decision issued by the

Acting Sate Drector, Mntana Sate (fice, Bureau of Land Managenent (BLM
or Bureau), dismssing his protest of the placenent of the section corner
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common to secs. 23, 24, 25, and 26, T. 1 S, R 10 E, principle neridian,
Park Gounty, Montana, reestablished by dependent resurvey Goup No. 820,
M. U

In 1873, US Deputy Surveyors Baker and Thomas surveyed the north
part of fractional T. 1S, R 10 E Their field notes indicate that they
erected a nonunent at the SWcorner sec. 23 and then ran easterly for 80
chai ns between secs. 23 and 26 to the SE corner of sec. 23. The original
survey notes describe the SE corner of sec. 23 as being 1 chain north and
1.20 chains west of the left (north) bank of the Yell owstone Rver. The
survey continued along the |ine between secs. 23 and 24 to the NE corner of
sec. 23. 2/

n January 22, 1992, BLMs Butte D strict Area Manager, requested a
cadastral survey to redetermne the | ocation of the SE corner and the E/
corner of sec. 23 and establish the center quarter corner of sec. 24. The
stated purpose was to establish the boundary between public and private
lands to prevent trespass on public land in Lots 3 and 4 and the N/AWasec.
24. Inresponse to this request, Special Instructions for Goup No. 820,
Mbnt ana, were approved on August 26, 1992.

Bet ween Septenber 8 and Novenber 20, 1992, a BLM Cadastral Survey
crew headed by Seve L. Toth, resurveyed portions of the towship
boundaries, the subdivisional |ines, and the subdivision of sec. 24.

During the course of this survey, fences and intersections of fences were
tied to develop a pattern wth the original survey, and | ocal |andowners
were interviewed and records were researched for evidence of road and ot her
surveys. Mny discrepancies in the 1873 and rel ated surveys were reveal ed,
and mninal physical evidence of the original survey was found. 3/ The
neander al ong the northerly bank of the Yell owstone Rver where it ran
through sec. 24 was surveyed and this survey was conpared wth the original
survey. The original neanders fell 600 to 1,000 feet north of the river's

1/ For conveni ence the corner common to secs. 22, 23, 26, and 27 wll be
referred to as the SWcorner of sec. 23, the corner common to secs. 23, 24,
25, and 26 wll be referred to as the SE corner of sec. 23 and the corner
common to secs. 13, 14, 23, and 24 wll be referred to as the NWcorner of
sec. 24.

2/ 1n 1886, US Deputy Surveyor Johnson conpl eted the survey of that
portion of fractional T. 1 S, R 10 E, not surveyed by Baker and Thonas.
The adjacent fractional T. 1 S, R 11 E, was surveyed in 1877, 1883, and
1905 by US Deputy Surveyors MFarland, Gillaher, and Minbrue. Several
private surveyors resurveyed portions of these townships between 1970 and
1986.

3/ The only identifiabl e evidence of the 1873 Baker and Thonas survey
found during BLMs retracenent were the quarter corner between secs. 21 and
28, the quarter corner between secs. 15 and 22, and a nound of stone at the
quarter corner between secs. 23 and 24. See Nov. 3, 1992, Menorandumat 3.
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present |ocation and were found to be unrelated to the general pattern of
the river. The conclusion was that, at nost, the survey of the neander was
poorly done, and that the river had "eroded no appreci abl e anount to the
north.” (Nov. 3, 1992, Menorandumat 4.)

A nenor andum dat ed Novenber 3, 1992, records a di scussi on anong
cadastral surveyors regarding the appropriate nethod for reestablishing the
SE corner of sec. 23. This nenorandumcontai ns a brief recount of earlier
surveys, a description of what was found when attenpting to retrace the
original surveys, and a list of seven proposed net hods whi ch coul d be used
to reestablish the SE corner of sec. 23. Reasons for rejecting six of the
proposal s were provided and the seventh, use of a nodified two point
control, was sel ected because

[i]n this nethod, weight was given to the |ine between secs. 23
and 26 for controlling the alignnent of the south one half mle
between secs. 23 and 24. A though no original evidence can be
found at the cor. of secs. 22, 23, 26, and 27, this position is
accepted by |local |andowners and private surveyors as the sec.
cor. As stated earlier, the Yell owstone R ver eroded no

appreci abl e anount to the north. Its bank, being stable and
permanent, was used for control latitudinally. This is supported
inthe [Manual of Instructions for the Survey of the Public Lands
of the Lhited Sates (1973) (Mwnual )] in sec. 5-40 and case book
history * * *,  This approach results in an attenpt to use as
nmuch evi dence as possi ble for the re-establishnent of the sec.
cor. in question. The sec. cor. wll be re-established by record
bearing & di stance fromthe new position for the north neander
cor. of secs. 25 and 26. The reasoning for this is the cl ose
proximty to the Yell onstone Rver and the calls to the neander
cors. 1 ch. south and 1.20 chs. east of the sec. cor. in the
original field notes.

(Nov. 3, 1992, Menorandumat 6-7.) The nenorandumset out further reasons
for using a nodified two point control nethod to reestablish the corner.

The 1992 resurvey reveal ed nany di screpanci es and unanswer ed
guestions of the original 1873, 1883, and 1886 surveys.
Dstortions of 600 ft. or nore exist wthin the towship,
topographic calls inthe field notes do not correlate wth actual
ground retracenents, nany calls are left out of the field notes,
original neanders do not followthe general pattern of the bank
and | ack of original evidence. D sagreenent of cor. positions
and the amount of survey work perforned by private surveyors adds
to the dil enrma al so.

It is the conclusion of this office that the north bank of
the Yel lowstone Rver is a pernmanent and identified natural

feature and shoul d be used latitudinally to control the sec. cor.
guestion. This isolates the error or blunder of the original
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survey in the south one half mle between secs. 23 and 24 and
foll ows guidelines in section 5-23 of the Manual . A though the
new neanders differ considerably to the original neanders the
call for sec. cor. being 1 chain north and 1.2 chains west of the
river is significant. This approach foll ons section 5-40 of the
Manual cl osely and casebook history (Al-3, A4-5 and Al2-3).

The use of record departure fromthe cor. of secs. 22, 23,
26, and 27 was used to add weight in the restoration and aid in
the alignment of the south one half mle between secs. 23 and 24.
S nce the sec. cor. in question was established fromthe sec.
cor. tothe west, this office concluded it was necessary to use
this line in determning the new position. V¢ feel this approach
best protects adjacent |andowners rights and best fol |l ows the
footsteps of the original surveyor.

1d.
The corner was then reestablished i n accordance wth the nodified two-
poi nt control described in the nenorandum

Hol d the position of the nound of stone at the 1/4 sec. cor. of
secs. 23 and 24 as the controlling cor. to the north. Hold the
cor. of secs. 22, 23, 26, and 27 as the controlling cor. fromthe
west and run record bearing and di stance east to control the
departure of the lost cor., then extend a line south to the
present north bank of the river for the north neander cor. of
secs. 25 and 26. Re-establish the cor. of secs. 23, 24, 25 and
26 by * * * record bearing & di stance fromthe north neander cor.
* Kk Kk [ﬂ'/]

(Nov. 3, 1992, Menorandumat 5.)

Wien the SE corner of sec. 23 was surveyed, using the above descri bed
net hod, the corner fell in a county road referred to as Gonvict Road, 15
links north of its centerline. 5 This placenent increased the record
di stance between the SE corner of sec. 23 and the quarter corner between
secs. 23 and 24 by 685 feet.

The (hief Cadastral Surveyor for Mntana accepted the plat and field
notes of the dependent resurvey on March 22, 1994. The Bureau publ i shed

4/  The nenorandumal so identified proportionate neasurenent between the
nound of stone at the quarter corner between secs. 23 and 24 and the north
neander corner as an alternative to record bearing and di stance fromthe
north neander corner. See Nov. 3, 1992, Menorandumat 5.

5/ This road is identified as both Gnvict Road and Gonvi ct G ade Road.
For consistency, we wll call it Gonvict Road.
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notice of the official filing of the plat of survey in the Federal Register
on April 21, 1994. 59 Fed. Reg. 19024 (Apr. 21, 1994).

Oh May 13, 1994, Mers, who owns |and abutting the northern and
eastern boundaries of sec. 26, protested, objecting to the position of the
SE corner of sec. 23. In his protest, he adopted the argunents outlined in
the acconpanying letter drafted by Vrren P. Latval a, who had previously
net wth BLMto discuss the nethod used to reestablish that corner.

Latval a had identified additional docunents he considered rel evant to the
proper pl acenent of the corner, including surveys and ot her evi dence that
onvi ct Road was south of the corner and that an island in the river no

| onger existed, as well as a Lhited Sates Geol ogi cal Survey (USGES) nap
indicating that a "BLMrock" had been recovered north of Gonvict Road.
Latval a asserted that BLMs reliance on the record calls to the river was
guest i onabl e, considering the admtted inaccuracy of the original survey of
the neanders and the closing of the section, arguing that if the calls to
the river were correct and the neanders incorrect, the subdivisional survey
woul d not close. Qven that the original survey closed and the neanders
were inaccurate, Latval a asserted that the calls to the river could al so
not be correct and therefore shoul d not have been used to reestablish the
location of the corner. He further contended that when Gonvict Road was

constructed, beginning in 1909, thousands of cubic yards of fill naterial
were placed al ong the roadbed adj acent to the river on the inside of a bend
| ocated i rmedi at el y upstreamfromthe corner and that this fill had altered

the river's flow noved the neander line to the south, and obscured the
true neander line, as it existed in 1873. Latvala urged BLMto reestabl i sh
the corner based on the position of the stone shown on the USGS map, if
supporting evi dence existed, or by a Gant Boundary adj ust nent .

Lpon recei pt of Mers' protest, BLMthoroughl y searched the Park
Qounty Gourthouse for additional survey records relating to the recovery or
position of the SE corner of sec. 23, but recovered no records specifically
tying Gonvict Road, fence lines, or other features to the boundaries or
corners as placed in the original 1873 survey. The Bureau al so contact ed
USG5, seeking information about the position of the corner nmarked on the
1952 quadrangl e nap, as photorevised in 1981. The USGS records contai ned
no information indicating that it had found the original stone, a nound of
stone, or a fence intersection. The surveyors then undertook a field
search of the digitalized | ocation of the USGS corner, which was 148. 11
feet N 29° 05 E fromthe corner as reestablished and nonunented. No
evi dence was discovered in that area. As a result, BLMconcl uded that the
resurvey had reestabl i shed the corner based on the best evidence avail abl e
toit. See generally Aug. 1, 1994, Menorandum

In his Gctober 7, 1994, Decision, the Acting Sate Drector concl uded
that BLMs further investigation of known references to the SE corner of
sec. 23 had discl osed no basis for changing the corner's designation from
"lost" to "obliterated" or altering the manner in which BLMhad restored
the position of that corner. Recognizing the admtted gross errors in the
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1873 survey, the Acting Sate Drector noted that the dependent resurvey
had isolated an error of 685 feet to the south /2 mle between secs. 23
and 24. Noting that the survey teamhad recovered the quarter corner
between secs. 23 and 24 at a position 3,391 feet north of the Yel | owst one
Rver, rather than the record 2,706 feet, he noted the survey concl usi on
that the Yell owstone R ver was a natural nonunent of the original survey
and that the north bank of that river had not noved since the tine of the
original survey. He found BLMs utilization of the record ties to the bank
of the river to be anply supported by its investigation show ng that the
north bank of the river at the original neander corners was a stabl e,
pernmanent natural feature, wth steep rock cliffs i nmediatel y upstreamand
downstream that had not noved appreciably since 1873. He further
indicated that the resurvey's renoval of the blunder in the line by
proportionat e neasurenent confornmed to the Manual and prevented the |ine
containing the gross error frombiasing the integrity of the Iines wthout
such errors.

The Acting Sate Drector stated that neither the original surveyor's
failure to actually run the neanders of the river nor the closing of the
sections using the 1873 record invalidated the calls to the river but only
indicated that the survey line contained an error. Conparing the ground
adjacent to the river wth the steep rugged terrain imnmedi ately to the
north, he considered it highly unlikely that the original surveyor erred
when neasuring the shorter distances fromthe corner to the river. He
found that the lack of ties to the corner on the nap of Gonvict Road and
the absence of any field books of the survey of Gonvict Road rendered any
pl acenent of the corner north of the road specul ative. He then noted that
the fornmati on and subsequent di sappearance of an island in the mddl e of
the Yel l owstone Rver did not prove that the banks of the river had noved.

The Acting Sate Drector rejected use of the Gant Boundary
adj ustnent net hod for reestablishing the corner because that nethod woul d
not isolate the error and because that nethod was a secondary restoration
net hod designed for use on irregular grant and reservation boundaries
rather than rectangul ar subdivision of |ands. He concluded that, in
accordance wth the Manual and appl i cabl e case |aw the resurvey properly
isolated the error in the section |ine between secs. 23 and 24 and rest ored
the SE corner of sec. 23 toits true location, using the best avail abl e
evi dence of the original position of the corner, and that this action
protected the bona fide rights of Mers and other private | andowiers in the
area. Accordingly, the Acting Sate Orector dismssed Viers' protest.

Onh appeal, Mers 6/ asserts that when BLMi sol ated the 685-foot error
to the south /2 mle between secs. 23 and 24, rather than naki ng the
adj ust nent between the quarter corner between secs. 23 and 24 and the

6/ Letters prepared by Latval a were attached to Mers' statenent of
reasons. For sinplicity, we have attributed Latvala' s statenents to Mers.
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river, it introduced errors of 8-1/2° and 0.88 chains in the direction and
length of the section |ine between secs. 23 and 26, thereby undermning the
integrity of that line, which Mers clains to be contrary to the directives
set out in section 5-23 of the Manual. Mers contends that, because
original neanders were fal se and the sections cl osed, there nust have been
a second error in the boundaries of the sections along the river. He

nai ntains that BLMs pl acenent of the disputed corner inproperly alters the
boundari es of sec. 23, which does not abut the river, again conflicting
wth the Manual ' s directi ves.

Viers objects to BLMs rejection of collateral evidence, particularly
the conposite Gonvict Road naps and the USGS quadrangl e nap, whi ch depi ct
the location of the corner north of (onvict Road. M ers acknow edges t hat
the notes of survey of onvict Road and the plat of that survey have not
been recovered, but insists that the fact that the notes and plats are no
| onger available is not a basis for rejecting the position shown for the
corner on the conposite plat. 7/ Smlarly, Mers avers that USG5 failure
tonmaintain field notes for its topographi c maps does not undermne the
validity of the location of the corner as it is shown on the USGS
guadr angl e nap.

Mers clains that BLMhas no corroborative data validating the use of
the 1873 calls to the river. He contends that BLMs concl usion that the
north bank of the river is a stable, permanent natural feature, |acks
supporting physi cal evidence, and ignores the subsequent dunping of
t housands of cubic yards of fill along the north bank of the river at the
neander corners and upstreamfor over 1/2 mle. Mers concedes that the
river was never 685 feet north of its current position but naintains that
the fill material has significantly changed the course of the river, naking
it inpossible to determne the exact |ocation of the 1873 neander line. He
further argues that the failure to recover the original neander corners
undercuts BLMs assunption that those corners lie in the sane position
today as they did in 1873.

In his Satenent of Reasons, Mers retreats sonewhat fromhis earlier
position that the corner shoul d be restored through a Gant Boundary
adjustnent. He nowindicates that reestablishing the corner by two-point
control fromthe accepted corners to the north and west woul d al so be
acceptabl e. He contends that both of these nethods woul d pl ace the corner
north of Gonvict Road and in agreement with the existing collateral
evi dence.

In response, BLMavers that, in accordance wth section 5-23 of the
Manual , it correctly regarded the north (left) bank of the Yell owstone
R ver to be the best avail abl e evi dence of the position of the northing of

7/ But see Sate of Mssouri, 142 | BLA 201, 204 (1998), Judge Mil | en

di ssenting, where Cadastral Survey deened a corner renonunented while
recogni zing that there was no coll ateral evidence of who had renonunent ed
it or when it had been renonunent ed.
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the original SE corner of sec. 23, and properly pl aced the 685-foot bl under
inthe south /2 mle between secs. 23 and 24 rather than in the 1 chain
course between the corner and the river. The Bureau contends t hat
reasonabl e agreenent exi sts between the origi nal survey's topographic call
to the north of the SE corner of sec. 23. The original notes describing
the line between secs. 23 and 24 state that the |ine ascended bl uffs to
21.50 chains and then crossed rolling ground on its northerly course. The
resurvey of that |ine ascends the ridge to a point 20.40 chains fromthe
restored corner. The Bureau asserts that road construction and ot her hunan
activity in the area of the rel ocated corner nay expl ain why the original
nonunent cannot be found. It notes that, on the other hand, the area 685
feet north of the river, at the record position of 40 chains south of the
guarter corner between secs. 23 and 24, is virtually undi sturbed and

evi dence of an original corner nonunented in that area woul d have been
found by Governnent or private surveyors, who had been surveying in the
area since the early 1900's. 8/

The Bureau states that it did not disregard the existing collateral
evi dence but acknow edges that the conclusions it drew after anal yzi ng that
data differ fromMers' opinions. It maintains that it exhaustively
searched and eval uat ed every avail abl e source of data concerning corners
found and used for ties by surveyors and road builders, noting that the
Bureau cannot nmanufacture a corner tie or inply one into existence if no
evidence of it is found in the records. The Bureau asserts that it has
been unabl e to corroborate the USGS t opographi ¢ nap synbol indicating a
found corner wth any direct physical evidence on the ground, testinony, or
statenents in existing records despite its thorough search of the ground at
the coordinates for the location. According to BLM the collateral
evi dence, including the USGS map and the Gonvict Road plats and field
notes, also fails to produce a narrow |l ocation for the corner's position,
but does discredit any attenpt to locate the corner 685 feet anay fromthe
river.

The Bureau supports the validity of its determnation that the
Yel | owst one R ver occupies the sane position it didin 1873 wth
phot ogr aphs taken during the 1992 resurvey show ng a stable | eft (north)
bank consi sting of sheer rock wthout fill naterial upstreamor downstream
fromthe corner. The Bureau admts that the section corner is located in a
bend in Gnvict Road that contains fill nmaterial, but naintains that the
fill altered neither the position nor the course of the river. The Bureau
further observes that using photographi c evidence it found that, if the

8/ The Bureau notes that it considered restoring the | ost corner by
proportionate neasurenent by equal |y distributing the nornal di screpanci es
between the record and the retracenent between the found corners even
though 685 feet is not a normal discrepancy. |f this nethod had been
adopted, it woul d have noved the corner to a position slightly north of
Qonvict Road, only 17 feet north of its present position. The Bureau
rejected this nethod because of the rmanifest error in the original survey.
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natural slope of the land above the road is projected through the road to
the river, there is no evidence of novenent of the river's position due to
road construction. The Bureau concludes that to | ocate the corner 685 feet
north of its present |ocation, as suggested by Mers, would contradict the
original survey record and conflict wth Mers' admssion that the river
was never 685 feet north of its current position.

Inreply, Mers asserts that he is not suggesting that the corner be
pl aced 685 feet to the north 9/ unless that |location is determned to be
the true position of the corner, but is seeking to have BLMcareful | y
consider all the evidence in a professional manner and not ignore or
disregard naterial information. 10/ Mers reiterates his contention that,
because the neanders are fal se yet the sections close, there nust be errors
inthe calls to the neander corners. He specul ates that, as revealed in
retracenents of Baker and Thonmas surveys in other townships, not only are
the 1873 survey's neanders fal se but its topographic calls are unreliable
as well. Mers concedes that original field notes for Gonvict Road no
| onger exist but contends that the USGS notation, the plat of the Qonvict
Road survey, and the general trend of a fence line in the area (see n.9,
supra) all indicate a position for the corner north of Gonvict Road. He
agai n di sparages BLMs insistence that the river has not noved despite the
t housands of yards of fill at Gonvict Road and upstreamof the river,
stating that, although the anount of displacenent is unknown, the river
nust have noved, and asks the Board to obtai n an i ndependent opi nion of the
extent of the novenent. M ers concludes that too nany factual itens and
val id questions exist to uphold a corner position established froma single
topographical call to a questionable natural feature continually altered by
85 years of road construction and i nprovenent and i nconpatible wth
adj acent accept ed cor ners.

[1] The Secretary of the Interior is authorized to consider what
lands are public |ands and what public | ands have been or shoul d be
surveyed and has the authority to extend or correct the surveys of public
| ands and nmake resurveys to reestablish corners and lines of earlier
official surveys. John W and Qvada Yeargan, 126 |BLA 361, 362 (1993); see
43 US C 88 2, 52, 751-53 (1994).

A dependent resurvey is a retracenent and reestablishnent of the |ines
of the original survey intheir true original positions accordi ng

9/ The county and USGS naps pl ace the corner about 200 feet north of the
river.

10/ In his reply, Mers notes for the first tine that a fence consi derably
north of the Iine between secs. 23 and 26 established by the resurvey has
been in existence for close to 100 years and has historically been

consi dered the boundary between those sections. That fence |ine, however,
veers south of the resurvey' s boundary between secs. 23 and 26 before it
reaches the SE corner of sec. 23 (see Nov. 3, 1992, Menorandum Attachnent
9), and thus provides no support for placing the corner north of the
resurvey' s position.
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to the best avail abl e evidence of the positions of the original corners.
The section lines and lines of |egal subdivision of the dependent resurvey
in thensel ves represent the best possible identification of the true | egal
boundari es of lands patented on the basis of the plat of the original
survey. Inlegal contenplation and in fact, the lands contained in a
certain section of the original survey and the | ands contained in the
correspondi ng section of the dependent resurvey are identical. Mnual,

6-4, at 145, John W and Qvada Yeargan, 126 |BLA at 362-63; G ow | ndi an
Agency, 78 IBLA 7, 10 (1983); M. and Ms. John Koopnans, 70 IBLA 75, 76-77
(1983).

In a resurvey, a corner is categorized in one of three ways. An
exi stent corner is one whose position can be identified by verifying the
evi dence of the nmonunent or its accessories or by referring to the
descriptioninthe field notes, or can be | ocated by an acceptabl e
suppl enentary survey record, sone physical evidence, or testinony. Mnual,
5-5, at 130. An obliterated corner is one at whose point there are no
renai ning traces of the nonunent or its accessories, but whose | ocation has
been perpetuated or nay be recovered beyond reasonabl e doubt based on the
acts or testinony of the interested | andowners, conpetent surveyors, or
other qualified local authorities, or wtnesses, or by sone acceptabl e
record evidence. Munual, 5-9, at 130. Alost corner is a point of a
survey whose position cannot be deternmned, beyond reasonabl e doubt, either
fromtraces of the original nmarks or fromacceptabl e evi dence or testinony
whi ch bears upon the original position, and whose | ocation can be restored
only by reference to one or nore interdependent corners. Mnual, 5-20, at
133.

The purpose of a dependent resurvey is to restore what purports to be
the original conditions of the official survey according to the record,
based, first, upon identified existing corners of the original survey and
ot her recogni zed acceptabl e points of control, and second, upon the
restoration of mssing corners by proportionate neasurenent in harnony wth
the record of the original survey. Titles, areas, and descriptions shoul d
renmai n unchanged in a typi cal dependent resurvey. Jean Hi, 78 | BLA 374,
376 (1984). Therefore, the cadastral surveyor's prinary responsibility
when conducting a dependent resurvey is to act as a "detective" who gat hers
all available infornmation and uses his best effort to determne the
location of all the original corners. John W and Qvada Yeargan, 126 |BLA
at 363.

In an appeal froma BLMdecision dismssing a protest of the
acceptance of the filing of a plat of a dependent resurvey, the appel | ant
has the burden of establishing by a preponderance of the evidence that the
resurvey is not an accurate retracenent and reestablishnent of the |lines
and corners of the original survey. Peter Paul Goth, 99 IBLA 104, 111
(1987). Mers states two bases for his objection to the pl acenent of the
SE corner of sec. 23: Hs contention that BLMdi sregarded col | at eral
evidence indicating that the original corner was north of Gonvict Road; and
BLMs reliance on calls to the Yel |l onstone R ver which, according to Mers,
is no longer occupying the position it occupied at the tine of the original
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survey. V¢ find neither of these argunents sufficiently supported by the
evidence to warrant a finding that a preponderance of the evi dence supports
a conclusion that the resurvey is not an accurate retracenent and

reestabl i shnent of the lines and corners of the original survey.

A though M ers does not specially state where he bel i eves the corner
shoul d be, he argues that the Gonvict Road plats and records and the USGS
guadrangl e map are sufficient to establish that the corner was north of
Qonvict Road and criticizes BLMfor failing to give sufficient weight to
this collateral evidence of the corner's location. This argunent suggests
that the corner should be considered obliterated, rather than lost. In
order for a corner to be considered obliterated, there nust be substantial
evi dence of a perpetuated corner location in the formof acts and testinony
of interested | andowners, conpetent surveyors, and other qualified | ocal
authorities, or wtnesses or by sone acceptabl e record evidence. Mnual at
5-9; Kendall Sewart, 132 IBLA 190, 195 (1995); Janes Q Seanbarge, 116
| BLA 185, 191 (1990); cf. Sate of Mssouri, 142 IBLA 201, 208 (1998),
Judge Mil len dissenting. The Gonvict Road plat and notes contain notie to
the SE corner of sec. 23 and there are no notes supporting a finding that
the corner was found, as depicted on the USGS quadrangle map. As it
stands, this evidence is not sufficient to establish the location of the SE
corner of sec. 23. See Kendall Sewart, supra, Janes Q S eanbarge, 116
IBLA at 193. Thus, Mers has failed to showerror in BLMs refusal to
consider the corner obliterated and to restore the corner at a |l ocation
north of Gonvict Road.

Viers has al so not submtted evidence to establish that the north bank
of the Yell owstone R ver has noved appreci ably since the 1873 survey. The
phot ographs in the record and BLM s description of the river bank at the
neander corners anply outwei gh Mers' speculation that road fill nust
necessarily have altered the | ocation of the north bank of that river sone
tine after 1873.

Ve further find that Mers has not denonstrated that BLM erroneously
relied on the record calls to the neander corners in restoring the corner
of secs. 23, 24, 25, and 26. The Bureau eval uated and wei ghed t he
avai | abl e evidence, and considered the effect of the nanifest errors in the
original survey when deciding to adopt the record calls to the neander
corners as the best evidence of the original corner |ocation. The short
distances of the calls and the simlarity between the descriptions of the
t opography north of the corner in the notes of the original survey and the
dependent resurvey support BLMs acceptance of the accuracy of those calls.

M ers has not produced any concrete evidence that the chal | enged corner
reestablished in the dependent resurvey is not in the position of the
original survey corner, nor has he shown error in the nethodol ogy used when
locating that corner's position. That M ers reaches a contrary concl usi on
does not undercut the validity of BLMs Decision. Hs nere di sagreenent
wth BLMs opinion is not substantial, conclusive evidence and does not
establish reversible error in the dependent resurvey. See John W and
Qvada Yeargan, 126 IBLA at 129. Mers has failed to establish by a
preponder ance of the evidence that the dependent resurvey is not an
accurate
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retracenent of the lines and corners of the original survey, and BLMs
Deci sion dismssing the protest against the survey is affirned.

To the extent not specifically addressed herein, Mers' additional
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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